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STATEMENT OF THE CASE
Nature Of The Case
Chad Stuart Ritchie appeals from the judgment of conviction entered upon a jury
verdict finding him guilty of two counts of aggravated assault on law enforcement
personnel and one count of driving without a valid license, and also finding he is a
persistent violator of law.

Statement Of Facts And Course Of Proceedings
According to the presentence report ("PSI"), the facts underlying Ritchie's
convictions are as follows:
[O]on August 20, 2011, Garden City Police Detective Patterson and
Deputy Chief Allen were on patrol when they observed a suspicious
subject near the Idaho Youth Ranch. They observed a suspect, later
identified as the defendant Chad Ritchie, stealing items from the Idaho
Youth Ranch. They observed the defendant enter the driver's seat of the
car; therefore, they shined their flashlights on him and began to ride their
bikes towards him. They told him to stop, but he began to accelerate and
fled the scene.
During the pursuit officer's [sic] came along both sides of the vehicle at
which time the diver brushed the right side of the front of Officer Allen's
bicycle. Deputy Allen said he struck the top of the vehicle with his hand
and flashlight and proceeded to jump off his bicycle. However, he stated
that he did not sustain any injuries from the incident. Detective Patterson
continued pursuing the defendant, but he was unable to detain him. On
August 21, 2011, Ada County Dispatch contacted Officer Allen reporting
that an abandoned vehicle matching the description of the one (1) listed
above had been located. He and Detective Patterson responded to the
site of the vehicle and observed that there was a scratch in the paint,
which was consistent with the driver hitting Officer Allen's motorcycle.
There were also several items in the vehicle that appeared to be from the
Idaho Youth Ranch.
Detective Anjelkovich went to speak with the registered owner, Alice Stull,
who advised that she had loaned her car to Delaina Ward. Ms. Ward
reported that the defendant had taken the car without permission. On
August 22, 2011, the defendant was arrested in Valley County for driving
1

without a license. An arrest warrant was issued for two (2) counts of
Aggravated Assault Upon a Law Enforcement Officer regarding the above
incident.
(PSI, p.2 (as corrected by the trial court).)
The state charged Ritchie in an Information with two counts of aggravated
assault on law enforcement personnel, use of a deadly weapon in the commission of a
crime, and driving without privileges. (R., pp.29-31.) The state subsequently filed an
Information Part II, which alleged Ritchie was a persistent violator of law. (R., pp.5556.)

Prior to trial, the state filed an Amended Information in which it elected to not

pursue the deadly weapon charge. (R., pp.59-60.) At trial, the jury found Ritchie guilty
of the two counsel of aggravated assault on law enforcement personnel and driving with
an invalid license. (R., pp.107-109.) After Ritchie waived a jury trial on Part II of the
Information, the district court found he was a persistent violator of law. (Tr., p.518, Ls.48.) The court sentenced Ritchie to concurrent unified 15-year terms with three years
fixed on each of the enhanced aggravated assault charges, and retained jurisdiction.
(R., pp.114-117.) The court also ordered Ritchie to serve 90 days concurrent for driving
without a valid license. (Id.) Ritchie filed a timely appeal. (R., pp.119-122.)
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ISSUES
Ritchie states the issues on appeal as:
1.

Was the evidence presented sufficient to establish Mr. Ritchie's
guilt on the charge of driving without obtaining a driver's license
and the persistent violator enhancement?

2.

Did the district court err when it relied on its own memory to find Mr.
Ritchie to be a persistent violator?

(Appellant's Brief, p.4.)
The State rephrases the issue as: 1
Has Ritchie failed to show fundamental error in the district court's consideration of the
Information in determining he is a persistent violator?

The state does not contest Ritchie's claim that there was insufficient evidence
presented at trial to convict him of driving without a valid license.
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ARGUMENT
Ritchie Has Failed To Show Fundamental Error In The District Court's Consideration Of
The Information In Determining He Is A Persistent Violator
A.

Introduction
Ritchie contends, for the first time on appeal, that because the Information was

not entered into evidence during the persistent violator phase of trial, the district court
erred by relying "on the fact that the name and

contained in the Information
contained in the judgments of

in this case matched the name and

conviction." (Appellant's Brief, p.11.) Ritchie's argument fails.
Because Ritchie did not object to the district court considering his name, -

and social security number set out in the Information, the issue is waived unless it

can be reviewed for fundamental error. State v. Perry, 150 Idaho 209, 245 P.3d 961
(2010).

However, Ritchie's contention that the district court erred in considering the

Information does not present a constitutional issue; therefore Ritchie cannot have it
reviewed for fundamental error.

Perry, 150 Idaho at 226, 245 P.3d at 978.

Even if

considered on appeal, Ritchie has failed to show that the district court erred in
comparing the identifying information of the prior convictions to the identifying data in
the Information.

Moreover, even without considering the Information, there was

substantial competent evidence from which the district court could conclude, beyond a
reasonable doubt, that Ritchie is a persistent violator.

B.

Standard Of Review
"It is a fundamental tenet of appellate law that a proper and timely objection must

be made in the trial court before an issue is preserved for appeal." State v. Carlson,
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134 Idaho 389, 398, 3 P.3d 67, 76 (Ct. App. 2000).

Absent a timely objection, the

appellate courts of this state will only review an alleged error under the fundamental
error doctrine. Perry, 150 Idaho at 226, 245 P.3d at 978.
"Appellate review of the sufficiency of evidence is limited in scope." State v.
Marsh, 2011 WL 6430816 *4 (Ct. App. 2011). An appellate court will not set aside a
judgment of conviction entered upon a jury verdict if there is substantial evidence upon
which a rational trier of fact could have found the essential elements of the crime
beyond a reasonable doubt. State v. Miller, 131 Idaho 288, 292, 955 P.2d 603, 607 (Ct.
App. 1997); State v. Reyes, 121 Idaho 570, 826 P.2d 919 (Ct. App. 1992).

In

conducting this review the appellate court will not substitute its view for that of the jury
(or judge) as to the credibility of witnesses, the weight to be given to the testimony, or
the reasonable inferences to be drawn from the evidence. Miller, 131 Idaho at 292, 955
P.2d at607; State v. Knutson, 121 Idaho 101,822 P.2d 998 (Ct. App. 1991). Moreover,
the facts, and inferences to be drawn from those facts, are construed in favor of
upholding the jury's (or judge's) verdict. Miller, 131 Idaho at 292, 955 P.2d at 607; State
v. Hart, 112 Idaho 759, 761, 735 P.2d 1070, 1072 (Ct. App. 1987).

C.

Ritchie Has Waived His Argument That The District Court Improperly Considered
The Information And The Issue Cannot Be Reviewed For Fundamental Error
Ritchie did not object to the district court's consideration of the identifying data

set forth in the Information during the persistent violator phase of his trial.2

2

Idaho's persistent violator statute reads:
Any person convicted for the third time of the commission of a felony,
whether the previous convictions were had within the state of Idaho or
were had outside the state of Idaho, shall be considered a persistent
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(See

generally Tr., p.512, L.24 - p.518, L.8.) Ritchie claims for the first time on appeal that
"[t]he district court's reliance on information contained in the charging instrument in this
case, which was not evidence, to establish that Mr. Ritchie was a persistent violator was
improper and without support in the law." (Appellant's Brief, p.11 (citations omitted).)
Because he did not object in the district court, Ritchie is precluded from presenting his
issue on appeal unless he can demonstrate fundamental error. Carlson, 134 Idaho at
398, 3 P.3d at 76; Perry, 150 Idaho 209, 245 P.3d 961. In order to show fundamental
error, Ritchie must first allege a violation of a constitutionally protected right, but has
failed to do so. Perry, 150 Idaho at 226, 245 P.3d at 978 ("Idaho has limited appellate
review of unobjected-to error to cases wherein the defendant has alleged the violation
of a constitutionally protected right.").
Although Ritchie ostensibly asserts a claim of insufficient evidence, his claim is
actually that the district court erred by comparing the names, dates of birth, and social
security numbers of the two prior convictions (State's Exhibits 18 and 19) to the
identifying data on the Information, a matter which is evidentiary in nature. Therefore,
he has waived this issue on appeal. State v. Zichko, 129 Idaho 259, 263, 923 P.2d 966,
970 (1996); see I.AR. 35.

Despite Ritchie's attempt to characterize his issue as a

sufficiency of the evidence claim, the district court's consideration of the identifying data
on the Information is solely an evidentiary matter which is not subject to review for
fundamental error. Perry, 150 Idaho at 226, 245 P.3d at 978. Because Ritchie cannot

violator of law, and on such third conviction shall be sentenced to a term in
the custody of the state board of correction which term shall be for not less
than five (5) years and said term may extend to life.
1.C. § 19-2514.
6

meet his burden of showing a violation of one or more of his unwaived constitutional
rights, Perry, 150 Idaho at 226, 245 P.3d at 978, he has waived the issue on appeal.
Even if Ritchie's issue is deemed constitutional in nature, he still cannot meet the
second requirement under Perry for demonstrating fundamental error -

that a

constitutional violation "plainly exists (without the need for any additional information not
contained in the appellate record, including information as to whether the failure to
object was a tactical decision)[.]" Perry, 150 Idaho at 228, 245 P.3d at 980. Although
the district court clearly considered the identifying data in the Information during the
persistent violator phase of Ritchie's trial, his trial counsel may have decided to not
object on the basis that the Information was not "evidence" because it would have been
a simple matter for the state to present additional testimony to lay the foundation for its
admission as evidence and to establish Ritchie's

and social security

number. Given such a possible tactical decision, Ritchie has failed to meet the second
requisite under Perry for demonstrating fundamental error.

D.

Even If The Issue Is Considered, Ritchie Has Failed To Show Any Error In The
District Court's Finding That He Is A Persistent Violator
In support of its allegation that Ritchie is a persistent violator, the state offered

two certified judgments of prior convictions, identified as Exhibits 18 and 19. (Tr., p.514,
L.11 - p.515, L.25.)

Based on its comparison of this evidence with the defendant's

name,

and social security number on the Information, and its own

recollection of having presided over one of Ritchie's prior cases, the district court
convicted Ritchie of being a persistent violator.

(Tr., p.516, L.13 - p.518, L.8.) On

appeal, Ritchie contends, "[t]he district court's reliance on information contained in the
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charging instrument in this case, which was not evidence, to establish that Mr. Ritchie
was a persistent violator was improper and without support in the law." (Appellant's
Brief, p.11 (citations omitted).)
Ritchie presents no viable authority to support his assertion that the identity of
the person being tried as a persistent violator must be established by evidence
independent of the identifying information set forth in the charging document.
Appellant's Brief, pp.11-12.)

(See

To the contrary, several courts have indicated that

comparing properly admitted prior convictions with the charging document in a current
case is sufficient to support a persistent violator finding. State v. Greene, 202 N.C. App.
771, 2010 WL 697326 *3 (N.C. App. 2012) ("Thus, the names on the prior convictions
match the name on defendant's indictments."); State v. Riley, 213 S.W.3d 80, 95 (Mo.
Ct. App. 2006) (citation omitted) ("Here, not only does the first and last name of the
individual convicted in the [prior] convictions match the first and last name of the
individual convicted in the information in this case, but the

is also the same

on all three documents. . . . [B]ecause the first and last name on the prior convictions
and the information in this case are the same, 'the evidence is sufficient to establish
identity."'); State v. Brown, 82 So.3d 1232 (La. 2012) ("However, defendant's correct
appears on the present charging instrument as well as on documents
associated with the predicate convictions."). Similarly, the district court found Ritchie to
be a persistent violator based on its comparison of the identifying data on the
Information with the identifying information on State's Exhibits 18 and 19.
According to the Information, the person prosecuted and convicted of the
underlying offenses at trial was "Chad Stuart Ritchie," whose
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is-·"

and whose social security number is "xxx-xx-6826." (R., p.29.) During the persistent
violator phase of the trial, in which the district judge was the fact-finder, the state
presented evidence that the same Chad Stuart Ritchie had previously been convicted of
two felonies:

(1) a 1995 conviction in Ada County for grand theft by possession of

stolen property by "Chad Stuart Ritchie" with the same

as set forth in the

Information in the current case and a social security number of'

(State's

Ex. 18, Judgment of Conv. and Sent., p.1 ), and (2) a 2003 Ada County conviction for
possession of a controlled substance by an inmate committed by "Chad Stewart Ritchie"
with the same

and social security number as the 1995 case (State's Ex. 19,

Judgment of Conv. and Commitment, p.1 ).
Inasmuch as (a) the dates of birth are the same for the two priors and the
Information, (b) the last four numbers of the social security numbers are the same on all
three documents (and all numbers are the same in the prior cases), and (c) the only
difference in Ritchie's listed name was that the 2003 judgment spelled his middle name
"Stewart" instead of "Stuart," the district court rationally concluded beyond a reasonable
doubt that the Chad Stuart Ritchie prosecuted at trial was the same Chad ("Stuart" or
"Stewart") Ritchie who had been convicted of the two felonies evidenced in State's
Exhibits 18 and 19. The district court correctly found that, based on the evidence and
the Information before it, Ritchie was guilty of being a persistent violator.
Even without considering the identifying data on the Information (i.e., name, -

and social security number), there was sufficient evidence upon which to
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convict Ritchie for the enhanced penalty. 3 Ritchie notes, "When the State produces
nothing more than a certified copy of a judgment of conviction containing the same
name as the defendant, the evidence is insufficient to support a persistent violator
finding." (Appellant's Brief, p.10 (citing State v. Martinez, 102 Idaho 875, 880, 643 P.2d
555, 560 (Ct. App. 1982)).); See State v. Medrain, 143 Idaho 329, 332-33, 144 P.3d 34,
37-38 (Ct. App. 2006) ("That Medrain bore the same name as the person referred to in
the judgments of conviction from 1996, with nothing more, was legally insufficient").
Although the same name, without more, may be insufficient to establish a prior
conviction, the evidence offered by the state in this case, however, is not so limited.
In contrast to the evidence presented in Medrain, where the only point of
identification was that his prior convictions bore the same first and last names and used
the same middle initial, here, the state established that the 1995 felony judgment
matched what the evidence at trial showed was Ritchie's full name -- "Chad Stuart
Ritchie." (See Tr., p.422, Ls.17-25 (evidentiary stipulation identifying "the defendant" as
"Chad Stuart Ritchie.") Evidence that the 1995 felony judgment was previously entered
against an individual with the same unique name of "Chad Stuart Ritchie" in the same
county (Ada) is a sufficient basis to conclude that the 1995 conviction was Ritchie's.
Additionally, Exhibit 18 listed Ritchie's

as May 3, 1976, which meant he

was 35 years old at the time of trial. Because Ritchie was present in court, the judge
would have noticed if Ritchie's appearance was not consistent with that age.

(See

State's Ex. 16, photo #4 (photo of Ritchie in photo montage of possible suspects,
3

The district court's comment that it had "some recollection" of the defendant from
having presided over Ritchie's 1995 case was not relied upon by the court in reaching
its verdict, nor is it relied upon by the state as a factor linking Ritchie with his prior
convictions. (See Tr., p.517, Ls.10-16.)
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identified at trial by Delaina Ward as the person named Chad who used her car the
night of the incident); Tr., p.350, Ls.6-21; p.359, Ls.8-11; p.380, L.25 - p.385, L.5.)
Based on those four identifying factors - exact full name, unique name, same county,
and apparently consistent age -- there was substantial evidence to conclude that the
1995 felony judgment (State's Ex. 18) belonged to Ritchie. The same is necessarily
true of the 2003 conviction (State's Ex. 19), which, apart from spelling Ritchie's middle
name differently ("Stuart" and "Stewart"), has the same

and social security

number as the 1995 judgment. Therefore, even without considering the identifying data
in the current Information, both the 1995 and 2003 convictions were shown to be valid
prior convictions for purposes of proving Ritchie is a persistent violator.

Ritchie has

failed to establish the state presented insufficient evidence to support the district court's
finding that he is a persistent violator.

CONCLUSION
The state respectfully requests this Court to affirm Ritchie's conviction for being a
persistent violator.
DATED this 22 nd day of January, 2013.
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I HEREBY CERTIFY that I have this 22 nd day of January, 2013, served a true
and correct copy of the attached BRIEF OF RESPONDENT by causing a copy
addressed to:
SPENCERJ.HAHN
DEPUTY STATE APPELLATE PUBLIC DEFENDER
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